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IN THE TRIBUNAL OF THE INSURANCE AND RETIREMENT FUNDS ADJUDICATOR 
 

CASE NO. RFA/M/4/2011 
 

In The Complaint Between: 
 
Patrick Bhembe                  Complainant  

 
AND 
 
Swaziland National Provident Fund                                                1ST Respondent 
Swaziland National Provident Fund Staff Pension Fund  2ndRespondent 
 
______________________________________________________________________ 
 

DETERMINATION OF COMPLAINT SUMITTED IN TERMS OF SECTION 43 (3) OF 
THE RETIREMENT FUNDS ACT NO.5 /2005 (The Act). 

 

 
INTRODUCTION 
 
[1] The complainant is former employee of Swaziland National Provident Fund 
(hereinafter SNPF or 1st Respondent) effective from 15 January 1992 up to 31 May, 
2007. Before joining the SNPF, he worked for the government of Swaziland from where 
he took deferred early retirement in1995 in terms of the Public Service Pension Fund 
(hereinafter PSPF) rules. He eventually became a pensioner under the PSPF rules. 
 
[2] The complainant left the employ of SNPF on the 31st May, 2007 pursuant to a 
negotiated exit package evidenced by an agreement signed between the SNPF and the 
complainant on the 7th May, 2007 (exit agreement). 
 
[3] The complaint relates to an amount of E47,755.18 which the complainant claims 
against  his former employer as interest  he believes is due to him as a result of late 
payment of the portion of his pension benefit by the SNPF Staff Pension Fund (2nd 
respondent). The disputed interest claim is based on clause 3.12 of the exit agreement 
which reads as follows: 
 
3.12 Payment of Package 
 
“The Fund shall make all payments arising out of this Agreement to Mr. Bhembe by 1

st
 July 2007. Any 

amount of payment arising out of this agreement  which would be unpaid by 1
st
 July, 2007 and such 

failure to pay being not as a consequence of any existing tax directive by the Commissioner of taxes shall 
attract an interest of 9% per month, payable by the Fund to Mr. Bhembe.” 

 
Although the complaint was lodged against the employer, the Adjudicator joined the 
Pension Fund in terms of Section 47 (d) of the Act due to its apparent interest in the 
matter. 
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[4] About 20 days prior to his exit date (31 May 2007) the complainant wrote a letter 
dated 10 May, 2007 to the 2nd respondent’s chairman alerting him of certain special 
conditions applicable to the computation of his pension benefit which he said were by 
virtue of him being a pensioner under the Public Service Pension Fund, and in terms of 
rule 36 of the SNPF Staff Pension Fund. 
 
It is common cause that the pension payout made by the pension fund to the 
complainant was without application of rule 36. The latter made provision for pension 
computation of SNPF employees who were former civil servants and pensioners of the 
PSPF. The formula provided by rule 36 had the effect of a higher payment of pension 
benefit to the complainant. 
 
COMPLAINT 
 
[5] The complaint emanates from the late payment of a portion of complainant’s pension 
benefit. The late payment was due to erroneous computation of his pension benefit due 
to a failure by the pension fund to apply relevant rules to complainant’s case. The 
pension fund failed to accord the complainant the financial advantage that rule 36 
conferred on its members who were also PSPF pensioners. 
 
[6] Consequently the complainant lodged a complaint with the 2nd respondent on the 
computation and underpayment of his pension. The complaint was eventually resolved 
and he received a cheque of E 112 157.35 (One Hundred and Twelve Thousand One 
Hundred and Fifty Seven Emalangeni Thirty-five Cents), His monthly pension was also 
adjusted upwards. 
 
[7] By letter of 20 May, 2011 the complainant made a claim to the pension fund to “take 
appropriate action” in terms of clauses 3.12 and 2.8 of the exit agreement that he 
signed with the employer. Clause 3.12 provided for payment of interest in the event of 
late payment of exit package beyond the 1st July 2007. Clause 2.8 on the other hand 
referred to the undertaking by the employer to settle the early retirement penalty 
payment on behalf of the complainant. It reads as follows: 
   

2.8 Pension Payment  
 

“Mr. Bhembe shall qualify for early retirement in accordance with existing Fund’s staff pension 
rules and the penalty thereof shall be borne by the fund”. 

 
The response which resisted the claim came from SNPF(1st respondent), then followed 
the present complaint against SNPF in terms of Section 43 of the Retirement Funds Act. 
 
[8] The complainant asks the Adjudicator to interpret Clause 3.12 and 2.8 and from that 
interpretation to make a finding that 9% interest was chargeable on the amount of 
E112 157.35 on the ground that it was paid after the 1st July, 2007 stipulated by the exit 
agreement that he signed with the employer. The outstanding amount was paid by the 
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pension fund in 2011, about 4 years after the initial pension and employment exit 
package was paid. 
 
RESPONSE/DEFENCE 
 
[9] Although the complaint lodged with the Adjudicator was against the first respondent 
(the employer), a response was only filed by the 2nd respondent (the Pension Fund). 
The 1st respondent subsequently indicated that the Pension Fund’s submissions applied 
to it as well. 
 
[10] The response was that the employer undertook a strategic re-engineering exercise 
in 2006 which resulted in some positions including the complainant’s being declared 
redundant. To give effect to this the employer negotiated an exit package with the 
complainant which culminated into the agreement that was signed by the two parties in 
2007(the exit agreement). 
 
[11] The respondents stated that the exit agreement terms provided for payment of exit 
package, among others, Clause 2.8 thereof provided that the complainant shall qualify 
for early retirement in accordance with existing staff pension fund rules, with the 
employer undertaking to bear the penalty thereof. 
 
[12]The respondents acknowledged that in terms of clause 3.12 the employer undertook 
to make all payments arising from the agreement on or before the 1st July, 2007, that 
failure to pay by the stated date, other than by reason of any tax directive by the 
Commissioner of Taxes, would attract payment of 9% per month by the employer to the 
complainant. 
 
[13] It is asserted on behalf of the employer that it abided by the terms of the agreement 
in respect of the payment of the package, in particular with clause 3.12 which obligated 
it to make payment on or before the 1st July 2007. Further that the employer settled the 
early retirement penalty with the pension fund on behalf of the complainant as 
envisaged by clause 2.8 of the exit agreement. 
 
[14] The respondents emphasize that the agreement terms recognized the separate 
existence of the pension fund from the employer. They cite in this regard clause 2.8 
which states that the complainant shall qualify for early retirement in terms of the 
pension fund rules with the employer paying the requisite penalty in recognition of the 
fund rules which impose a penalty on early retirement.  
 
[15] The respondents contented that the payment of pension benefit as the 
responsibility of the pension fund was outside the jurisdiction of the employer. The 
agreement between the employer and employee could not cover actual payment of 
pension. The agreement could only cover employer’s undertaking to pay the penalty for 
early retirement. The employer honored its contractual undertaking in this regard in so 
far as it paid the early retirement penalty within the time limit as envisaged by the 
agreement. The respondents further stated that had this penalty been paid later than 31 
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July 2007, the 9% interest stipulated by clause 3.12 would have been due and payable 
by the employer to the complainant. 
 
[16] The respondents deny that payment of pension benefit was part of the agreement 
for the reason that the employer did not have authority nor did it purport to have 
authority to enter into an agreement with the complainant that would also bind the 
pension fund. The agreement in question was solely in respect of payment of benefits 
directly under control of the employer and it never purported to go beyond that. 
 
Late payment of part of pension benefit 
 
[17]The respondents’ stance is that the pension fund processed the pension benefit on 
the basis of information and employment history of the complainant furnished by 
employer and paid the benefit in accordance with the pension fund rules. 
 
[18] According to the respondents a disagreement ensued between the parties on the 
length of pensionable service and the formula used to compute the complainant’s 
pension benefit.  The point of departure was whether or not rule 36 applied to his case. 
Rule 36 provided an advantage to retirees who were also recipients of pension from 
PSPF. Rule 36 reads thus: 
 
Special Conditions 
 
Members of the Civil Service Pension Scheme 
 

1. Notwithstanding anything to the contrary in these rules the following special conditions shall apply 
to a member who is also a member of the Civil Service Pension Scheme. 

2. The Pension granted to him shall not be greater than 
a) The pension in terms of rule 17 that he would have received if his pensionable service in the 

Civil Service Pension Scheme;  less 
b) The pension payable by the Civil Service Pension Scheme. 

 

[19] The disagreement on the applicability of rule 36 was referred to the Auditor for 
interpretation. The Auditor found in favour of the complainant, hence the payment of the 
amount of E112, 157.35 pension benefit shortfall, in 2011. 
 
[20] The respondents assert that the delay in payment of the balance of the pension 
was occasioned by the dispute. The pension fund believed that the complainant was not 
entitled to special conditions under Rule 36 because he did not come to the first 
respondent on secondment from Government. 
 
REASONS FOR DETERMINATION 
 
[21] The issue for determination by the Tribunal is whether or not the first respondent 
(former employer) is liable in terms of  the exit agreement (clauses 3.12 and 2.8) for 
payment of interest on E 112 157.35, a shortfall of the pension benefit later paid by the 
pension fund. Related to that is the question whether payment of the pension benefit 
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was subject to time limits set by the provisions of the exit agreement or whether it was 
subject to the exit agreement at all. 
 
 
 
[22] Proven facts 
 
[22.1] It is evident that SNPF pension fund was neither a party to the exit negotiations  
nor the subsequent exit agreement signed by the complainant and the employer on 
7thMay 2007. Complainant’s submission that “the SNPF Management (1st Respondent ) 
had the full mandate to negotiate retirement pension and time for payment of same with 
the Complainant”  has not been substantiated  nor is it borne by the Minutes he referred 
to. 
 
[22.2] The complainant left employment on the 31 May 2007as contemplated and his 
exit package due from the employer was paid before the deadline of 1 June 2007 set by 
clause 3.12 of the exit agreement. 
 
[22.3] The employer paid the amount representing the penalty for early retirement to the 
pension fund per clause 2.8 within the time limits envisaged by the exit agreement. 
 
[23] From the facts placed before the Tribunal the underpayment of the pension 
occurred as a result of the failure by the pension fund to apply appropriate rules for 
determining complainant’s pension benefit, namely, rule 36. This was despite the 
complainant’s early reminder to the pension fund prior to his exit date (complainant’s 
letter to the chairman dated 10 May, 2007).The underpayment could have been avoided 
or at least corrected within a reasonable time had the complainant’s queries been acted 
upon by the pension fund. 
 
[24] The underpayment remained unresolved for close to 4 years. The complainant 
pursued it with the pension fund during the course of 2008 until it was eventually settled 
in June 2011. It is the view of this Tribunal that the delay was inordinate and without any 
apparent justification. 
 
Pension Fund Rules 
 
[25] Payment of member’s pension benefit is the responsibility and obligation of the 
pension fund as prescribed by the rules and not that of the employer. It is therefore odd 
in this case that the complainant’s claim for interest for late payment of pension portion 
is directed to the employer as opposed to the pension fund. 
 
[26] Complainant’s reasoning that the employer dilly-dallied with the issue of his pension 
benefit entitlement, and that the late payment was made due to the failure of the 
employer to perform its official duty under clause 3.12 of the agreement is unfortunately 
misdirected (complainant’s submissions to the Adjudicator dated 27 September, 2011). 
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[27] The exit agreement cannot be validly invoked to have a bearing on the 
interpretation of the fund rules, nor was the agreement intended to have any application 
to the payment of the pension benefit. The omissions made by pension fund and its 
failure to properly apply its own rules to the detriment of the complainant is a separate 
matte, outside the scope of the employer/employee exit agreement 
 
 
Legal Personality of the Pension Fund 
 
[28] The second argument made by the complainant is likewise misguided, namely, that 
“the SNPF Staff Pension Fund was never established as a separate entity from the first 
respondent despite appointment of trustees to administer it…” (Complainant’s 
submission dated 27 September 2011). Section 5 (7) of the Retirement Funds Act, 2005 
provides that a registered retirement fund shall be a juristic person. This means that the 
pension fund is a separate legal entity distinct from the employer, with separate rights 
and obligations. It can sue and be sued in its own name. It follows that the omissions 
and delicts of the pension fund cannot automatically be attributed to the employer, and 
vice versa. 
 
[29] It is observed by the Tribunal that the roles of the CEO of 1st respondent and the 
Principal Officer of the 2nd respondent which are performed by the same person may 
contribute to obfuscate the separate legal personality of the pension fund from the 
employer, among other complications inherent in such an arrangement. The duality may 
indeed mislead some ordinary members of the pension fund to hold a mistaken view 
that the pension fund and the employer are inseparable. This confusion may not be 
limited to ordinary members only as it seems also to affect management as well. For 
example, after the complaint was lodged, this Tribunal sent two separate letters to the 
1st and 2nd respondents respectively requiring their comments on the complaint. Only 
the 2nd respondent filed a response without any indication that the same answer was 
being tendered on behalf of the 1st respondent as well. It was only after an enquiry by 
this office was sent to the employer to ascertain whether it was not going to respond to 
the complaint that the explanation was given. 
 
[30] However, the law is clear on the separate personalities of the employer and the 
pension fund. Application of the law dictates that omissions by one cannot impute 
liability on the other. It follows therefore, that as the obligation to pay the complainant’s 
pension benefit correctly and on time lay with the pension fund, any liability for interest 
arising from the pension fund’s delay to discharge any of those obligations would be its 
responsibility and not that of the employer. 
 
DECISION 
 
[31] The Tribunal is satisfied from the written submissions made, the information and 
documents furnished in this case that the 1st respondent discharged its obligations 
regarding payments that it undertook to make to the complainant. Clause 3.12 and 
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indeed the entire agreement have no application to the payment of pension which is 
solely the purview of the pension fund in terms of its rules.  
 
As highlighted above, the Agreement signed between the 1st respondent and the 
complainant cited as the basis for the claim is only binding on the employer and not the 
pension fund. As such no order can be made against the pension fund in relation to this 
complaint. 
 
The complaint is accordingly dismissed. 
 
 
DATED AT MBABANE ON THIS 30th DAY OF November 2011. 
 
 
 
__________________ 
DORIS TSHABALALA 
Insurance and Retirement Funds Adjudicator 
 
 
It was not necessary to hold oral hearing in this matter, the Determination was based on 
documents and written submissions filed by the parties. There were no legal 
representatives for any of the parties. 
 
 
 
TO:    PATRICK BHEMBE (The Complainant) 
                                 P.O. Box 2581             
   MBABANE 
   H 100 
 
 
AND TO:   CHIEF EXECUTIVE OFFICER 

Swaziland National Provident Fund (1st Respondent) 
P. O. Box 1857 
MANZINI 
M 200 

 
 
AND TO:   PRINCIPAL OFFICER 

SNPF Staff Pension fund (2nd Respondent) 
P. O. Box 1857 
MANZINI 
M 200 
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Section 57 Filing: REGISTRAR  
   HIGH COURT OF SWAZILAND 
   P. O. Box 19 
   MBABANE 
   H 100 
   
 
 
 
 

 
 


